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To: The Commission

REPLY COMMENTS OF CAPITAL CITIES/ABC, INC.

Capital Cities/ABC, Inc. files these Reply Comments primarily
to respond to the comments of US West, Inc. with respect to the
implementation of retransmission consent. US West argues that
broadcasters should have a single must-carry/retransmission consent
election with respect to the OVS operator and competing cable
systems in its service area.’

The US West implementation scheme is both contrary to section
325(b) of the Communications Act and flawed as a matter of policy

because it would suppress competition between OVS operatorg and

competing cable systems.

' US wWest Comments at 20.



Section 325 (b) (1) applies the retransmission consent

obligation to all MVPD’s. This includes cable operators, OVS
programmers and unaffiliated MVPD’s on OVS systems. In
contradistinction to section 325(b) (1), section 325(b) (3) (B)

applies the single election only to cases in which there is "more
than one cable system which services the same geographic area."
Thus, the sgingle election is limited by the statute to cable
overbuild situations.

The legislative history of the Telecommunications Act is clear
that the quid pro gquo for reduced regulatory burdens enjoyed by
telephone companies under the OVS model is the obligation to deploy
truly "open" systems that will introduce "vigorous competition” in

2 This competition policy would surely be

the video marketplace.
defeated if broadcasters were precluded from negotiating separately
with competing OVS and cable distributors about the terms and
conditions of the carriage of programming, including whether to
exercise must carry and the terms on which the broadcaster would be
amenable to granting retransmission consent.

In discussing OVS/cable competition, US West distorts the
effect of a separate election by characterizing the broadcaster
position as one of "unfair Ileveraging." In fact, all that
"leveraging" means in the context of broadcaster negotiations with

competing video distributors is that competition will be injected

in the process -- the precise goal the Telecommunications Act was

2 Telecommunications Act of 1996 Conference Report, H.R. Rep.
104-458 at 178. See also Notice, par. 4.
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designed to achieve. If the broadcaster decides to exercise
retransmission consent with respect to both distributors, there is
unrestricted competition in negotiating the terms of the
retransmission consent contracts. US West does not argue to the
contrary. Competition would likewise be enhanced by allowing the
broadcaster to exercise separate elections for different
distributors. OVS 1is a new and different form of wvideo
distribution from cable. As such, it offers different commercial
opportunities for both OVS operators and broadcasters. Both should
have the freedom to assess those commercial opportunities and to
take them into account in setting their negotiating strategies.
Foreclosing the separate election strategy would constitute
government interference in a free market process which would have
the effect of reducing competition. US West offers no persuasive

reason why this would not be true.
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